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Appellant, FMA Leasing Company ("FMA"), by and through 
its counsel of record, Suitter Axland Armstrong & Hanson, and 
pursuant to Rule 24 of the Rules of the Utah Supreme Court, submits 
the following Brief. 
JURISDICTION AND NATURE OF PROCEEDINGS BELOW 
Jurisdiction over this Appeal is invoked pursuant to 
Rule 54(b) of the Utah Rules of Civil Procedure and Rule 3 of the 
Rules of the Utah Supreme Court. 
This is an appeal from an order granting plaintiff Alta 
Ridge Associates' Motion for Summary Judgment on its Cross-Claim 
against FMA which awarded Fidelity National judgment against FMA. 
The Order was certified as a final order by the Third Judicial 
District Court, the Honorable Timothy R. Hanson, presiding. 
ISSUES PRESENTED FOR REVIEW 
Did the Trial Court err in awarding, pursuant to a Special 
Warranty Deed given to Alta Ridge by FMA, Fidelity National Title 
Insurance Company ("Fidelity") attorney's fees incurred in 
successfully defending an adverse title claim brought by Citizen's 
Bank against Fidelity's insured, Alta Ridge Associates ("Alta 
Ridge")? 
Included in the foregoing issue are the following sub-
issues: 
1. Was Citizen's Bank's claim against Alta Ridge a claim 
arising "by, through, or under" FMA? 
2. Is Alta Ridge entitled to recover its attorneys fees 
from FMA even though Citizen's Bank's title attack was successfully 
defended? 
3. Is Alta Ridge's title insurer, Fidelity National, entitled 
to recover its attorney's fees incurred pursuant to its duty to 
defend under the title policy from FMA? 
4. Did FMA's third-party claims against Fidelity National 
its agent, Alta Title, preclude Summary Judgment? 
STATEMENT OF THE CASE 
NATURE OF THE CASE 
This action was filed by FMA Leasing Company ("FMA") 
and Alta Ridge Associates ("Alta Ridge") to restrain Citizen's 
Bank's non-judicial foreclosure sale of a piece of property located 
in Salt Lake County. Alta Ridge owned the property, having 
purchased it from FMA. Citizen's Bank was foreclosing pursuant 
to a Trust Deed executed by a former owner, Dale Morgan, in favor 
of Four Seasons Development, Inc. ("Four Seasons"). Four Seasons 
had assigned its interest in the Trust Deed to Citizen's Bank. 
When FMA sold the property to Alta Ridge, neither FMA 
nor Alta Ridge knew of the Citizen's Bank Assignment. They knew 
about the Four Seasons Trust Deed; however, a court order stated 
that FMA's interest in the property was superior to Four Seasons 
and the property could be sold free of the Four Seasons Trust Deed. 
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A title insurance policy issued by Fidelity National 
Title Insurance Company ("Fidelity National") through its agent, 
Alta Title, insured Alta Ridge's interest in the property. Neither 
the preliminary title report issued by Alta Title nor the title 
policy listed or excepted the Four Seasons Trust Deed or the 
assignment of that Trust Deed to Citizen's Bank. As a result, 
when Citizen's Bank counterclaimed in this action against Alta 
Ridge and FMA seeking damages, Alta Ridge Cross-Claimed against 
FMA for breach of the special warranty deed and FMA filed a Third-
Party Complaint against Fidelity National and its agent, Alta Title, 
claiming, among other things, that Alta Title and Fidelity National 
were negligent in failing to discover the Citizen's Bank Assignment. 
Both the Cross-Claim and the Third-Party Complaint were contingent 
upon Citizen's Bank being successful on its Counterclaim. 
COURSE OF PROCEEDINGS 
The Complaint and Citizen's Bank's Counterclaim were 
tried to a jury. The jury found that the Four Seasons Trust Deed 
was unenforceable based upon a lack of consideration and a failed 
condition. Judgment was entered in accordance with those findings 
in favor of Alta Ridge and FMA. This court affirmed that judgment. 
After the judgment was affirmed, Alta Ridge and Fidelity 
National filed a motion for Summary Judgment on Alta Ridge's Cross-
Claim and FMA's Third-Party Complaint. Only one motion was granted: 
Alta Ridge's motion for Summary Judgment on its Cross-Claim. The 
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Third Judicial District Court, the Honorable Timothy R. Hanson, 
presiding, issued a Memorandum Decision (Addendum MA") holding 
that Alta Ridge was entitled to its damages, if any were shown, 
based upon FMA's breach of the special warranty deed* Some time 
later, Alta Ridge, through Fidelity National, moved the court for 
entry of judgment awarding Fidelity National the attorney's fees 
it incurred in defending Alta Ridge's title. The court granted 
that motion and awarded Fidelity National $50,022.15 in attorney's 
fees. That Order (Addendum "B") is the subject of this appeal. 
STATEMENT OF FACTS 
1. On March 8, 1978, Dale Morgan, as trustor, executed 
a Trust Deed in favor of FMA covering a piece of property known 
as "Alta Via" ("Property"). The Trust Deed secured a loan by FMA 
to Morgan in the amount of $304,500.00. (R. 1527, 1 1 ) . 
2. On March 8, 1978, Morgan, as trustor, also executed 
a Trust Deed covering the Property in favor of Four Seasons 
Development, Inc. (HFour Seasons"). The Trust Deed secured a 
$42,000.00 debt allegedly owed to Four Seasons. (id. f 2). 
3. Morgan defaulted on the FMA Note and FMA brought a 
foreclosure action to foreclose its Trust Deed in the Third Judicial 
District Court of Salt Lake County, Utah, entitled FMA Leasing 
Company v. Dale H. Morgan, et al. Civil No. C79-4599. (Id. I 3). 
4. On October 28, 1980, the parties to the lawsuit, 
including Four Seasons, stipulated in writing that FMA held a first 
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position and that Four Seasons held a third position on the 
Property. The Stipulation provided that the Property could be 
sold by FMA free of Four Seasons' claim. (id. 1 5 ) . 
5. On February 10, 1981/ Ken Baxter ("Baxter"), Four 
Seasons' President, assigned the interest of Four Seasons in its 
Trust Deed to Citizen's Bank. The Assignment was recorded on 
February 13, 1981. (R. 1528, f 6). 
6. On February 27, 1981, the Third Judicial District 
Court entered an Order approving the terms of the Stipulation. 
(Id. H 7). 
7. On April 29, 1981, FMA conveyed the Property to 
Alt a Ridge by a special warranty deed that warranted against all 
claims "by, through, or under" FMA. (Ici. f 8). 
8. Before the Property was sold to Alta Ridge, Alta 
Title issued a Commitment for Title Insurance which listed the 
$42,000.00 Four Seasons Trust Deed as an exception and which 
further required the recording of a deed of reconveyance before 
a title insurance policy would issue. The commitment did not 
disclose the Assignment to Citizen's Bank. FMA told Alta Title 
that the reconveyance was unnecessary in light of the Order 
regarding the priority of interests with respect to the Property. 
(R. 1529, I 10). 
9. Alta Title issued a title insurance policy at the 
closing, which was underwritten by Fidelity National. The title 
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insurance policy did not list the Four Seasons Trust Deed as an 
exception, nor did it mention or except the Assignment to Citizen's 
Bank. Nevertheless, Alta Title required FMA to escrow $42,000.00 
of the sale proceeds to cover the Four Seasons Trust Deed. (Id. 
1 13). 
10. After the closing, FMA asked Alta Title to release 
the $42,000.00. The $42,000.00 was released after FMA. executed 
an Indemnity Agreement agreeing to hold Alta Title and Fidelity 
National harmless from any and all liability arising out of the 
release of said monies. This indemnification was limited to a 
policy of title insurance issued in connection with said sale to 
Alta Ridge Associates and to any claim made by Four Seasons 
Development and/or Ken Baxter in connection with the monies to be 
released. (R. 1530 I 14.) 
11. After default under the Four Seasons Trust Deed, 
Citizen's Bank commenced a non-judicial foreclosure proceeding. 
This action was brought to restrain that sale. (R. jEd. I 15). 
12. Citizen's Bank Counterclaimed against FMA and Alta 
Ridge seeking, among other things, damages for the alleged wrongful 
enjoining of the foreclosure sale. (R. 161) 
13. Alta Ridge, through its title insurer, Fidelity 
National, Cross-Claimed against FMA claiming, among other things, 
that FMA breached the special warranty deed and seeking judgment 
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for its damages in the event Citizen's Bank was successful in its 
Counterclaim. (R. 262) 
14. FMA filed a Third-Party Complaint against Fidelity 
National and Alta Title alleging, among other things, a negligent 
title search and seeking damages in the event Alta Ridge was 
successful in its Cross-Claim. (R. 347) 
15. Citizen's Bank's case was tried to a jury. The jury 
found the Four Seasons Trust Deed was enforceable for lack of 
consideration and a failed condition. Judgment was entered in 
accordance with those findings. (R. 1530 I 16.) This Court affirmed 
that judgment. (R. 1631) 
16. In connection with this action, Fidelity National, 
pursuant to its duty to defend under the title insurance policy, 
retained counsel to represent Alta Ridge and paid attorney's fees. 
(R. 1531 I 17). 
17. On July 1, 1985, a Motion for Summary Judgment was 
filed by Alta Ridge and Fidelity National on Alta Ridge's Cross-
Claim and FMA's Third-Party Complaint. 
18. On July 15, 1986, the Third Judicial District Court, 
the Honorable Timothy R. Hanson, presiding, issued a Memorandum 
Decision awarding Summary Judgment in favor of Alta Ridge on the 
"limited finding that damages may be recoverable, if any are shown, 
from FMA to Alta Ridge for the defense asserted by Alta Ridge of 
the claims asserted against Alta Ridge's title by Citizen's Bank, 
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based upon the warranty obligations." The other motion was denied. 
(R. 1592). 
19. On March 31, 1989, Judge Hanson entered an Order 
in accordance with the Memorandum Decision awarding Fidelity 
National $50,022.15, representing attorney's fees paid by Fidelity 
National to defend Alta Ridge pursuant to the title policy. (R. 
1929). 
SUMMARY OF ARGUMENT 
FMA contends the Trial Court erred in awarding Fidelity 
National its attorneys fees since these fees were incurred in 
defending against an encumbrance not covered by FMA's Special 
Warranty Deed. In addition, Fidelity National's insured, Alta 
Ridge, was never evicted or had to yield to a paramount title. 
Even if Alta Ridge is entitled to its fees, FMA contends 
that Fidelity National is not, since it is not subrogated with 
respect to those fees under either its policy or equitable 
principles. Finally, FMA contends that the pendency of FMA's claim 
against Fidelity National for its agent's negligence in failing 





FMA DID NOT BREACH A DEED WARRANTY 
A. The Claim Brought by Citizen's Bank was not Warranted Against 
fry FMA, 
The Special Warranty Deed, by which FMA conveyed title to 
Alta Ridge, states: 
FMA Leasing Company...hereby conveys and 
warrants against all claiming by, through, or 
under it to Alta Ridge Associates. . .the 
following described tracts of land in Salt 
Lake County, State of Utah... 
The import of this warranty has not been construed by the Utah 
Supreme Court; nevertheless, cases reported in other states provide 
useful commentary and construction on the meaning and effect of 
special warranty deeds. In Central Life Assurance Society v. 
Impelmans. 126 P.2d 757 (Wa. 1942), the Washington Supreme Court 
noted that: 
A covenant of special warranty is one the 
operation of which is limited or restricted 
to certain persons or claims. A special 
warranty deed, therefore, normally warrants 
title only against claims held by, through or 
under the grantor, or against encumbrances 
made or suffered by him, and it cannot be held 
to warrant title generally against all persons. 
A warranty deed therefore protects the grantee 
from a claim under a title from his grantor, 
but not against a claim under title against, 
or superior to, his grantor. 
126 P.2d at 763. See, also, Stracka v. Peterson, 377 N.W.2d 580 
(N.D. 1985) and Whvne v. McBirney. 157 P.2d, 161 (Okla. 1945). 
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In Colorado Land & Resources v. Credithrift of America, 
Inc. , 778 P.2d 320 (Colo. App. 1989)
 f the Colorado Court of Appeals 
stated that special warranty deeds covenant against defects in 
title which arise by, through, or under the actions of the grantor; 
under this limited warranty, the grantor is not liable for defects 
based on events which occurred while the Property was in the hands 
of a prior title holder. See, also, R. R. Powell, P. J. Ronan, 
Powell on Real Property, Vol. 6A, I 900[2] (1988). ("Under a 
special warranty, if a claim arose under or due to the actions of 
a prior owner of the land, the covenantor has no liability.") 
In this case, Citizen's Bank's claim was based upon an 
assignment of a Trust Deed given to Four Seasons by a prior title 
holder, Dale Morgan. FMA had nothing to do with the Four Seasons 
Trust Deed or the Citizen's Bank Assignment. Consequently, that 
encumbrance cannot be said to have arisen "by, through, or under" 
FMA. 
As a result, the Trial Court erred in ruling as a matter 
of law that Citizen's Bank's claim was covered by the special 
warranty deed. 
B. Even if Citizen's Bank's Claim was Covered by the Special 
Warranty Deed, the Deed Warranty was Not Breached. 
In its Cross-Claim, Alta Ridge sought judgment against 
FMA only if Citizen's Bank was successful on its Counterclaim. 
This contingency alone should have rendered Alta Ridge's Cross-
Claim moot since it is undisputed that Citizen's Bank was 
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unsuccessful in its Counterclaim against FMA and Alta Ridge. Alta 
Ridge suffered no actual or constructive eviction, never lost 
possession by process of law and was never forced to yield 
possession to a paramount title. Absent eviction, warranties of 
title are not breached. Christiansen v. Utah - Idaho Sugar Co., 
590 P.2d 1251 (Utah 1979); Shortt v. Chandler. 522 N.Y.S.2d 334 
(N.Y. S.Ct. App. Div. 1987); Double L. Properties. Inc. v. 
Crandall, 751 P.2d 1208 (Wash. App. 1988); Powell on Real Property. 
supra. 
In Chanev v. Haeder. 752 P.2d 854 (Or. App. 1988), the 
Oregon Court of Appeals denied the grantees' claim for defense 
costs. Specifically, the court stated: 
Covenant (c) is an agreement by the grantor 
to compensate the grantee in money if title 
fails or, in general, to protect against adverse 
lawful claims and demands... The covenant 
carries with it the obligation to defend and 
protect the grantee against the lawful claim 
of all persons asserted thereafter and to 
indemnify for costs incurred when the grantee, 
in good faith, but unsuccessfully, undertakes 
to defend the title. Like the covenant against 
encumbrances, this covenant does not extend 
to adverse claims that are without legal 
foundation, but only against hostile titles, 
superior in fact to that conveyed by the 
grantor. 
Under the facts of this case, the grantee is 
not entitled to demand of the grantor expenses 
in defending this suit which sustained the 
title as valid. The covenant does not protect 
against the mere assertion of an adverse claim. 
The grantor did not warrant that no one would 
ever sue the grantees or in any way bind itself 
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to indemnify them for expenses incurred in 
defending against assaults by inferior titles. 
Here, [the grantees] successfully defended 
against the adverse possession claim. Because 
the [adverse possessor] did not assert a valid, 
lawful claim, covenant (c) was not broken and 
the agreement to indemnify was not triggered. 
Therefore, the [grantees] are not entitled to 
indemnification. 
Id. at 856-57. 
Likewise, in this case, Citizen's Bank was unsuccessful 
in asserting its title claim. Consequently, FMA did not breach 
the covenant, if such was given, to defend Alta Ridge's title and 
Alta Ridge was not entitled to indemnification for its defense 
costs. 
II. 
EVEN IF ALTA RIDGE WERE ENTITLED TO ITS DEFENSE COSTS, 
FIDELITY NATIONAL IS NOT 
The lower court awarded attorney's fees to Fidelity 
National — not Alta Ridge. The basis for that award was that 
Fidelity National was subrogated to Alta Ridge's right to recover 
its attorneys fees pursuant to the special warranty deed even though 
Alta Ridge's Cross-Claim was contingent upon a successful claim 
by Citizen's Bank. 
Subrogation is an equitable doctrine that allows an 
adjustment between parties by securing the ultimate discharge of 
a debt by the person who, in equity and in good conscience, ought 
to pay it. Allstate Insurance Co. v. I vie, 606 P.2d 1197 (Utah 
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1980). Subrogation is inapplicable until the party seeking 
subrogation pays the debt for which another is primarily 
responsible. Federal Savings & Loan Insurance Corp. v. Huff, 704 
P.2d 372 (Kan. 1985); Commercial Union Insurance Co. v. Postin, 
610 P.2d 984 (Wyo. 1980). Subrogation focuses on the person whose 
debt is discharged and the equitable conclusion that one having 
been reimbursed for a specific loss should not be entitled to a 
second reimbursement for that loss. State Farm Mutual Insurance 
Co. v. Farmers Insurance Exchange. 22 Utah 2d 183, 184, 450 P.2d 
458 (1969). 
Indeed, the following language of Fidelity National's 
policy requires payment before subrogation applies: 
11. Subrogation upon payment or settlement. 
Whenever the Company shall have settled 
a claim under this policy, all right of 
subrogation shall vest in the company unaffected 
by any act of the insured claimant. The Company 
shall be subrogated to and be entitled to all 
rights and remedies which such insured claimant 
would have had against any person or property 
in respect to such claim had this policy not 
been issued, and if requested by the Company, 
such insured claimant shall transfer to the 
Company all rights and remedies against any 
person or property necessary in order to perfect 
such right of subrogation and shall permit 
the Company to use the name of such insured 
claimant in any transaction or litigation 
involving such rights or remedies. If the 
payment does not cover the loss of such insured 
claimant, the Company shall be subrogated to 
such rights and remedies in the proportion 
which said payment bears to the amount of said 
loss. If loss should result from any act of 
such insured claimant, such act shall not be 
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void under this policy, but the Company, in 
that event, shall be required to pay only that 
part of any losses insured against hereunder 
which shall exceed the amount, if any, lost 
to the Company by reason of the impairment of 
its right of subrogation. 
It is undisputed that Alta Ridge suffered no loss and 
that Fidelity National never "settled a claim" or made a payment 
on behalf of Alta Ridge. Alta Ridge was never obligated to pay 
attorneys' fees to the law firm of Winder & Haslam. Fidelity 
National accepted full responsibility for those fees pursuant to 
Paragraph 3 of the policy which provides: 
The company, at its own cost and without undue 
delay, shall provide for the defense of an 
insured in all litigation consisting of actions 
or proceedings commenced against such insured, 
or a defense interposed against an insured in 
an action to enforce a contract for.a sale of 
the estate or interest in said land, to the 
extend that such litigation is founded upon 
an alleged defect, lien, encumbrance, or other 
matter insured against by this policy. 
It follows that since Fidelity National did not discharge 
a debt owed by Alta Ridge to Winder & Haslam, Fidelity National, 
under principles of equitable subrogation, was not entitled to be 
awarded its attorney's fees. 
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III. 
FMA'S THIRD-PARTY COMPLAINT PRECLUDED Summary Judgment 
IN FAVOR OF FIDELITY NATIONAL 
In its Third-Party Complaint, FMA alleged that Fidelity 
National's agent, Alta Title, was negligent, proximately causing 
any losses suffered by Alta Ridge or FMA. Alta Ridge's Cross-Claim 
was, in fact, Fidelity National's subrogation claim. A subrogee, 
such as Fidelity National, is subject to all defenses available 
against either the subrogee or subrogor. Omaha Indemnity Co. v. 
Johnson & Towers, Inc., 599 F.Supp. 215 (D.C.N.Y. 1984). Despite 
FMA's contentions and the fact that the Trial Court had already 
concluded that Fidelity National's Motion for Summary Judgment 
dismissing FMA's Third-Party Complaint was inappropriate, the Trial 
Court summarily awarded attorney's fees to Fidelity National. 
Subrogation, as noted above, is a creature of equity 
whose purpose is to work out an equitable adjustment between the 
parties by securing the ultimate discharge of a debt by the person 
who ought to pay the debt. In this case, to award Fidelity 
National a judgment for attorney's fees incurred in defending a 
claim caused by its agent's negligence is inequitable to FMA. A 
determination of Alta Ridge's damages, if any, which in reality 
consisted solely of Fidelity National's attorney's fees, should 
have been reserved pending disposition of FMA's negligence claim 
against Fidelity National and its agent, Alta Title. Moreover, 
FMA's damages in its claim against Fidelity National would include 
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all amounts purportedly paid to Alta Ridge, including attorney's 
fees. In the interest of equity, the adjudication of the parties' 
rights should not have been bifurcated but should have been 
addressed in one proceeding and the Trial Court erred in awarding 
Fidelity National its fees as a matter of law. See, Fidelity 
National Title Insurance Company v. Miller, 264 Cal. Rptr, 17 (Oct. 
26, 1989). 
CONCLUSION 
FMA submits that the Trial Court erred in ordering FMA 
to pay Fidelity National's attorney's fees. FMA did not warrant 
against the claimed title defect, nor was the attack on Alta Ridge's 
title successful. Furthermore, since Alta Ridge was not obligated 
to pay attorney's fes, Fidelity National is not entitled to those 
fees under the doctrine of subrogation. Finally, the equitable 
doctrine of subrogation demands that a determination of the amount 
of attorney's fees to which Fidelity National is entitled, if any, 
should have been reserved pending an assessment of FMA's damages 
proximately caused by Fidelity National's agent's negligence. 
DATED this //^day of January, 1990. 
Stewart M. Hanson, Esq. Stewart^w Hanson, Esq. 
Charles P. Sampson, Esq. Charles F. Sampson, Esq. 
Attorneys for FMA Leasing Co. Attorneys for FMA Leasing Co. 
Original Signature 
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H. OixcflHtnsiey,Cterk3rdp>st Court 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
ALTA RIDGE ASSOCIATES 
and FMA LEASING COMPANY, 
Plaintiffs, 
vs. 
CITIZENS BANK and KEN BAXTER, 
Defendants. 
FMA LEASING COMPANY, 
Third Party Plaintiff, 
vs. 
ALTA TITLE COMPANY and 
FIDELITY NATIONAL TITLE 
INSURANCE COMPANY, 
Third Party Defendants. 
MEMORANDUM DECISION 
CIVIL NO. C-82-9240 
Before the Court is the Motion for Partial Summary Judgment 
sought by Alta Ridge Associates on its October 28, 1983 Crossclaim 
asserted against FMA Leasing Company. Also before the Court 
is the Motion for Summary Judgment of Fidelity National Title 
Insurance Company seeking Summary Judgment in its favor and 
against FMA Leasing Company on FMA Leasing Company's Third Party 
Complaint against Fidelity National Title Insurance Company. 
Counsel for Alta Ridge Associates and Fidelity National Title 
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Insurance Company were present and argued their respective posi-
tions. Counsel for FMA Leasing Company was also present, and 
argued its position. The Court took the matter under advisement 
to consider the briefs and arguments of the parties, to consider 
the Affidavits filed in connection with the various Motions, 
to review the pleadings in question, and to review the deposition 
of David Klomp, which was published for the purposes of the 
Motions. The Court has reviewed those materials, and being 
otherwise fully advised, enters the following Memorandum Opinion. 
The Court notes in making this Memorandum Decision that 
a trial was had on some portions of the case, and that Citizens 
Bank, as well as other parties, have appealed to the Utah Supreme 
Court regarding the Judgments and Orders of this Court following 
the rendition of the jury's verdict. At the time this matter 
was argued those issues were before the Utah Supreme Court. 
This Court has been informally advised that the appeal before 
the Utah Supreme Court has been resolved by vay of stipulation 
without the necessity of argument or decision by the Utah Supreme 
Court. A review of this Court's file, however, does not indicate 
that this case has been remanded to this Court by the Utah Supreme 
Court on the basis of any stipulated dismissal of the appeal. 
Alta Ridge's Motion for Partial Summary Judgment on its 
Crossclaim against FMA asserts theories of negligence, indemnifi-
cation, and breach of deed warranties. It seeks damages against 
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FMA for any damages that may be suffered by Alta Ridge should 
Citizens Bank be awarded Judgment. Neither Alta Ridge, nor 
FMA have briefed the theories asserted in the Crossclaim, with 
the exception of the question of indemnification* Based upon 
the record, the appeal of Citizens Bank to the Utah Supreme 
Court of the trial court's judgments based upon the jury verdict 
still pend. The record is clear that unless the Supreme Court 
reverses the Orders of this Court based upon the jury verdict 
or otherwise, that Citizens Bank was not awarded Judgment. 
The thrust of the Crossclaim is for damages Alta Ridge may incur 
if Citizens Bank is awarded Judgment. While under the warranty 
provisions of the deed between FMA and Alta Ridge, it would 
appear that Alta Ridge would be entitled to damages in defending 
against Citizens Bank's claim from FMA, the amount of damages 
can not yet be determined. The Court is not satisfied that 
Summary Judgment on the questions of negligence and indemnification 
should issue at this stage of the proceedings, and accordingly 
declines to issue Summary Judgment on those theories of Alta 
Ridge's Crossclaim. Partial Summary Judgment, however, is in 
order on the limited finding that damages may be recoverable, 
if any are shown, from FMA to Alta Ridge for the defense asserted 
by Alta Ridge of the claims asserted against Alta Ridge's title 
by Citizens Bank, based upon the warranty obligations. 
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Accordingly, on that limited aspect of Alta Ridge's Crossclaim 
against FMA the Court grants Summary Judgment. The Court declines 
to issue Summary Judgment, and denies Alta Ridge's Motion beyond 
the theory of breach of deed warranties. 
With respect to the Motion for Summary Judgment asserted 
by Fidelity National Title Insurance seeking dismissal of FMA's 
Third Party Complaint substantial issues of material contested 
facts remain for resolution which prohibit this Court from granting 
Summary Judgment in favor of Fidelity National Title Insurance 
Company on FMA's Third Party Complaint. Accordingly, Fidelity 
National Title Insurance Company's Motion for Summary Judgment 
on the Third Party Complaint is denied. 
Inasmuch as the Motions are only granted in some limited 
respects and substantially denied in the remaining aspects, 
it would be appropriate and the Court will request that counsel 
for FMA Leasing Company prepare an appropriate' Order in accordance 
with this Memorandum Decision encompassing both those portions 
of the Motions that are granted, and those portions of the Motion 
that are denied, and submit the same to the Court for review 
and signature in accordance with the Local Rules of Practice. 
Dated this /5*~ dav of J>dy, 198< 
TIMOTHY R. HANSON 
'DISTRICT COURT JUDGE 
ATTEST 
>H. DIXON HINDLEY ^ 
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I hereby c e r t i f y that I mailed a true and correct copy 
of the foregoing Memorandum Decision, postage prepaid, to the 
following, t h i s /£> day of July, 1986: 
Donald J. Winder 
Kathy A. F. Davis 
Attorneys for Alta Ridge Associates 
175 West 200 South 
Salt Lake City, Utah 84101 
Milo S. Marsden 
Blake D. Miller 
Attorneys for FMA Leasing 
68 S. Main, Fifth Floor 
Salt Lake City, Utah 84101 
^^(**A^Jt _Jlurv--^*i-<TVL/ TT^J 
County of Salt Lake - State of Utah 
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VS 
CITIZENS BANK, ET AL 
COUNSEL (^ COUNSEL PRESENT) 
DONALD WINDER, CATHY DAMS 
MILO S . MARSDEN 
EVELYN THOMPSON 




DATE: JULY 10, 1985 
The motions set for hearing at this time in the above matter are continued to August 
6, 1985 at the hour of 8:30 am. The trial set for August 6, 1985 is stricken and 
will be re-set at the time the motions are heard. 
Copies to counsel 7/11/85 




Donald J. Winder (#3519) 
Kathy A. F. Davis (#4022) 
WINDER & HASLAM, P.C. 
Suite 4000 
175 West 200 South 
Post Office Box 2668 
Salt Lake City, Utah 84110-2668 
Telephone: (801) 322-2222 
Attorneys for Alta Ridge 
Associates and Third-Party 
Defendant Fidelity National 
Title Insurance Company 
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 
ALTA RIDGE ASSOCIATES and 
FMA LEASING COMPANY, 
Plaintiffs, 
-v-
CITIZENS BANK and 
KEN BAXTER, 
Defendants. 
FMA LEASING COMPANY, 
Third-Party Plaintiff, 
-v-
ALTA TITLE COMPANY and 
FIDELITY NATIONAL TITLE 
INSURANCE COMPANY, 
Third-Party Defendants. 
O R D E R 
Civil No. C82-9240 
Judge Hanson 
The Motion of Fidelity National Title Insurance Company 
("Fidelity") for an award of attorney's fees and the Motion of 
FMA Leasing Company (MFMAM) to reconsider this Court*s award 
of partial summary judgment came on for hearing before the 
Honorable Timothy R. Hanson on the 27th day of October, 1988 
at the hour of 9:00 a.m. Fidelity and Alta Ridge Associates 
("Alta Ridge"), Fidelity's insured, were represented by their 
counsel Donald J. Winder and Kathy A. F. Davis, FMA was repre-
sented by its counsel Stewart M. Hanson, Jr., and Charles P. 
Sampson. Geri Allison appeared on behalf of Moore Leasing 
Company. The Court, having heard the arguments of counsel, 
having considered the pleadings which were timely filed in the 
matter, having received the Stipulation of counsel for FMA 
that the fees incurred by Mr. Winder in defending the issues 
relating to the assignment of the Four Seasons Trust Deed were 
necessary, reasonable and in accordance with the rates custom-
arily charged in the community, and gt>od cause appearing 
therefor, IT IS HEREBY ORDERED: 
1. The Motion of FMA to reconsider the partial summary 
judgment granted by the Court pursuant to Memorandum Decision 
dated July 15r 1986 is hereby denied. 
2. Based upon FMA's breach of the deed warranties in the 
Special Warranty Deed FMA delivered to Alta Ridge, Fidelity is 
entitled to recover from FMA its attorney's fees in the amount 
set forth in the Affidavit of Kathy A. F. Davis dated June 24, 
1988 in the amount of $50,022.15 as of April 30, 1988 as dam-
ages which have been established by Affidavit and Stipulation 
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of counsel for FMA and were incurred in the defense asserted 
by Fidelity on behalf of Alta Ridge, of the claims asserted 
against Alta Ridge's title by Citizens Bank-
3. Pursuant to Utah R. Civ- P. , Rule 54(b), this Court 
determines that there is no just reason for delay and 
expressly directs that this Order be entered as a final 
judgment. 
DATED this 3 f day of ]f\f\(Ulk^ 1989. 
vOURT: 
othy R. Hansonf Judge 
ATTEST 
By r~r:... r.. ? , / i ^ ^ / 
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